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Chapter One
INTRODUCTION

Alaska has passed a state equal rights amendment guaranteeing Alaskan women the
legal right to be treated equally. However, women often face problems exercising this
right: they may have difficulty obtaining work because of their sex; they may be
unable to collect support from former husbands; they may not obtain a fair property
settlement when leaving a non-marital relationship; or they may face discrimination

or harassment in their workplace.

This handbook outlines legal rights affecting women in various areas. Be aware,
however, that the law can change and is sometimes difficult to interpret. If you have
a legal problem, try to consult an attorney or government agency.

SOURCES OF YOUR RIGHTS

The law concerning your rights is a
combination of:

e the Constitutions of the United
States and the State of Alaska;

e statutes passed by federal or state

legislatures;

e regulations passed by government
agencies;

e court rules enacted by the courts;
and

e federal and state case law.

Examples of the above include:

e Title VII of the Civil Rights Act of
1964, a federal law prohibiting
discrimination in employment.

e The 1972 amendment to the Alaska
Constitution that includes an equal
rights provision that reads: “No

person is to be denied the enjoyment
of any civil or political right because
of race, color, creed, sex, or national

origin.”
e The federal Violence Against
Women Act and the Alaska

Domestic Violence Prevention and
Victim Protection Act of 1996.

e Regulations passed by the
Department of Health and Social
Services regulating day care
facilities.

e Alaska Civil Rule 90.3, which
establishes standard rules and
formulas for child support in divorce
and child custody cases.

CONSTITUTIONS, STATUTES,
RULES, REGULATIONS, AND
COURT DECISIONS

Courts interpret federal and state laws,
regulations, and constitutions in
individual cases. Much law is set by the



written opinions of judges at the
Supreme Court and Court of Appeals
levels of the legal system. The decisions
or cases are published in books called
reporters. You can check statutes, rules,
regulations, constitutional provisions, or
cases yourself if there is a state law
library in your area. Ask the librarian
for assistance.

Relevant statutes, regulations, rules, and
cases are cited throughout this book. The
following abbreviations are used:

AS-  Alaska Statutes

AAC- Alaska Administrative Code
USC- United States Code

CFR- Code of Federal Regulations
ARCP- Alaska Rules of Civil Procedure
ARE- Alaska Rules of Evidence

P.2d- Pacific Reporter (Second)

The numbers before and after the
abbreviations refer to chapters and
sections of the laws. The citation for
cases gives the names of the parties,
volume, reporter, page number, state,
and year of decision, as in Smith v.
Jones, 830 P.2d 437 (Alaska 1992).

CIVIL AND CRIMINAL LAW

The law is divided into two broad areas:

e civil law, where persons or
institutions sue each other (such as
divorce/child custody actions,
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domestic violence protective orders);
and

e criminal law, where the government
prosecutes someone for committing
acrime.

Civil cases result in damages or a
determination of each party’s rights.
Criminal cases result in fines, probation,
or jail sentences. Some actions involve
both civil and criminal law.

FEDERAL AND STATE LAW

Federal law involves constitutional
guarantees and statutes. Federal statutes
do not usually govern family life. The
federal government generally leaves the
areas of inheritance, divorce, parent and
child relationships, and juvenile
delinquency to the state.

State laws vary. This is particularly true
concerning marriage and family life. Do
not assume that the law of another state
applies in Alaska or that Alaska laws
apply in other states.

TRIBAL LAW AND COURTS

Native Alaskan tribes have distinct legal
rights and powers. For example, the
federal Indian Child Welfare Act [25
U.S.C. 81901 et seq.] limits the State’s
intervention and powers in cases
involving the placement or adoption of
Native Alaskan children. Tribes also



8 Women’s Legal Rights Handbook

have power to decide issues involving
tribal members, including regulation of
domestic relations among members,
rules of inheritance for members, and
determination of tribal status. [Matter of
F.P., 843 P.2d 1214 (Alaska 1992).]

The authority of Alaska tribes and tribal
courts to decide issues involving non-
tribal members and property issues is
unsettled. Legal disputes involving
Alaska Natives or their lands may be
subject to tribal custom, law, or rules
that apply with the same force and effect
as state or federal laws.

GOING TO COURT

Where possible, it is advisable to have
the assistance of an attorney if you are
sued or wish to sue someone. [See
Chapter Two for more information.] The
Alaska Court System has many
handbooks on rights, remedies, and use
of the court system that you might find
helpful. The handbooks are free and
available at any state court. Some of the
handbooks that are available include:

What is a Guardian Ad Litem?

Child in Need of Aid Proceedings
Mental Health Commitments
Misdemeanor Arraignments
Depositing Your Will

Court Administered Child Custody/
Visitation Investigations

e Legal Resources Information

Pamphlet
e Understanding Alaska’s Domestic
Violence Protective Order Process

e Teaching Kids About Courts:
Educational programs for students
sponsored by the Alaska Court
System

FAMILY LAW SELP-HELP
CENTER

You can access the Family Law Self-
Help Center (FLSHC) providing
information, court forms, and assistance
on how to navigate the legal system for
the general public on the topics of
divorce, dissolution, child custody, and
child support.
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Chapter Two
LEGAL REPRESENTATION

Women with legal problems should consult with an attorney if possible. If the legal
problem is complex, she may need to retain an attorney to represent her. This is the
ideal; however, there are circumstances (usually lack of money) that may force a

woman to represent herself.

When do | need an attorney?

The best time to see an attorney is before
a problem occurs — not when you are in
legal trouble. Preventative law can save
time, trouble, and money. Many
situations involving legal rights and
responsibilities can be handled without
the assistance of an attorney. However,
if you are about to undertake a major
obligation or if circumstances are
confusing, consult an attorney. An
attorney can analyze the legal
implications of a situation, offer advice,
and decide how best to protect your
rights.

To help you decide if you need an
attorney, ask yourself these questions:

e What is at stake?

e What are the consequences if the
problem is ignored?

e Are there other ways to solve the
problem?

e How much is it likely to cost to hire
an attorney?

e Am | knowledgeable about the law

governing this problem?

Some of the circumstances that may
require professional legal assistance are:

e buying or selling real estate;

e major financial transactions;

e signing a lease or contract with
major financial considerations;

e marriage, divorce, child custody, or
adoption;

e if you are involved in a lawsuit;

e if you are arrested or charged with a
crime;

e starting or closing a business;

e drafting a Will or other estate
planning;

e if you have tax concerns or financial
problems;

e when you have a serious accident;
and

e when you make appearances,
applications or appeals to
government agencies or boards.
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Why can’t | handle my own legal
problems?

You may represent yourself in court and
handle your own legal matters. Self-help
“kits,” pro se packets, and preprinted
forms are sometimes available.
However, these items may not consider
individual needs, differences, and
complications.

Many laws are complex and are
frequently changed. Attorneys are
trained to explain the law, to provide
legal assistance, and to be aware of court
procedures, filing requirements,
deadlines, and other details which a non-
attorney could easily overlook. This role
is important since judges and court
personnel are not allowed to give you
legal advice.

REPRESENTING YOURSELF

If possible, make an appointment with
an attorney for a consultation. Some
attorneys give reduced rates for the first
half hour or hour consultation. If you
decide to pay for a short consultation, try
to prepare for it in advance. Think about
the questions that are most important to
ask. You may want to prepare notes to
take with you.

One of the things to keep in mind if you
must represent yourself is to put things
in writing. Keep notes on conversations

and phone calls, including dates, times,
names, and summaries of conversations.
Follow-up with a letter whenever
possible .

Keep letters short, concise, and
businesslike. If possible, use plain
businesslike stationary. Keep copies of
all correspondence. Keep copies of
information that may be useful such as
receipts, tax records, and licenses.

If you need something done by a certain
time, set a clear deadline in a letter. You
may want to send letters by certified
mail if you need to have a record that
they were received.

Be punctual and businesslike when you
meet with people. If possible, arrange
childcare so you are able to give your
full attention to the attorney. Prepare for
meetings and think about which
documents you may need to have with
you.

Representing yourself is no substitute for
having an attorney represent you. If at all
possible, make arrangements to get legal
counsel. If you cannot pay for an
attorney, you may qualify for free help
from Alaska Legal Services. [See the
Resource Directory at the back of this
handbook for the office nearest you.]
You also should check whether you or a
relative is entitled to legal help through a
union benefit plan. You might consider



borrowing money to ensure that you are
well represented.

FAMILY LAW SELF-HELP
CENTER

The Family Law Self-Help Center is a
free statewide public service provided by
the Alaska Court System dedicated to
helping self-represented people achieve
a better understanding of family law
procedures, increasing access to family
law courts, and facilitating quicker
resolution of family law matters. The
Center also provides referrals to social
service and legal organizations and
government agencies. The following
services are available:

e Self-Help Center Website:
www.state.ak.us/courts/selfhelp.htm
The website provides comprehensive
information about divorce,
dissolution, child custody, child
support, and paternity. The page is
easy to use and has detailed
information and downloadable forms
and instructions for virtually all
commonly experienced situations.

e Statewide Telephone Helpline:
907-264-0851 / 1-866-279-0851
The statewide Helpline is available
to anyone without a lawyer and
strives to provide appropriate legal
education to help people help
themselves. In a typical call, the
facilitator first explains that the
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Center can provide legal
information, not legal advice or
strategy, and confirms that there is
no attorney representing the caller.
The facilitator then asks the caller
basic information to determine the
type of case, the procedural posture,
and identify what the caller is trying
to accomplish. The facilitator will
provide background information
about the issue at hand, present
options, and discuss specific forms.
If the person needs additional
assistance, the facilitator  will
schedule a follow-up call. The
facilitator cannot review forms for
accuracy or completeness.

Free Self-help Computer/Printer
Workstations:

In cooperation with Alaska Legal
Services Corporation, the Family
Law Self-Help Center has deployed
seven workstations at various courts
for use by self-represented people in
any type of civil case. These
workstations  provide access to
unlimited internet service, Microsoft
Word and Excel software, and
telephones with local access and pre-
programmed speed dialing to
relevant statewide providers. The
self-help workstations are located in
Anchorage, Fairbanks, Juneau,
Ketchikan, Kenai, Kodiak, and
Palmer.
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How can | find an attorney?

There are several ways to locate an
attorney:

e If you know an attorney, ask for a
recommendation to an attorney who
handles the type of case you have.

e Ask a friend who has had a similar
case to recommend the attorney they
used.

e Check the Yellow Pages of the
telephone directory under Attorneys
Fields of Practice to locate an
attorney who works in the area of
law you need.

e Contact the Alaska Bar Association
to obtain a list of attorneys who
belong to a particular section of the
Alaska Bar Association that deals
with your type of case, e.g. family
law or bankruptcy.

The Alaska Bar Association also
provides a service called Lawyer
Referral. [See the Resource Directory at
the end of this handbook for contact
information.] This service will give you
the names of three attorneys who
consider referrals of the kind of case you
have and who guarantee to charge a set
fee for the first half hour of the
appointment.

You may find it in your best interest to
interview more than one attorney
regarding their fee schedule, attitude,

and experience with your particular
problem. If you do not feel comfortable
with an attorney you have interviewed, it
is okay to interview and choose another
attorney.

Can | change attorneys?

You have a right to expect competent
representation. If you are unhappy with
the attorney you chose to handle your
case, there are several things you can do:

e Talk with your attorney to express
your concerns. You may want to
send a letter that outlines your
specific complaints. Allow the
attorney an opportunity to correct
the problem.

e If you are still dissatisfied, you may
discharge your attorney. In most
instances, you may inform the
attorney of your decision to
terminate her/his services, and the
attorney must then withdraw from
representation. In some situations,
withdrawal may be obtained only by
order of the court. You and your
attorney have a contractual
relationship. Even if you discharge
an attorney, you may have to pay a
reasonable amount for the work
already done on your case, as well as
for costs that have already been
incurred.

e |f you believe that your attorney has
acted improperly, you may contact



the Alaska Bar Association Office
for more information about your
rights.

LEGAL FEES

When should legal fees and costs be
discussed?

It is appropriate and important to discuss
fees when you first visit an attorney.
You have a right to know how you will
be charged, how much the case is likely
to cost, and when you have to pay.

Various factors and arrangements may
influence the costs of legal services.
Your attorney can explain how fees are
computed and may outline options
available to you. The attorney can
sometimes provide a reasonable estimate
of the time and costs involved in serving
your particular needs.

Your attorney will want you to be
satisfied not only with the service
provided, but also with the fee you are
charged. Candid discussions about fees
and your ability to pay will avoid
misunderstandings and help you decide
if you want to retain the attorney.

Should I expect to pay an initial
consultation fee?

Policy and practices vary. Don’t hesitate
to ask about the initial consultation fee
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when calling for an appointment with an
attorney. Some attorneys have a policy
of “no charge for the initial
consultation,” while others charge for a
client’s first visit.

If after an initial visit you decide not to
take further action, you are under no
obligation to proceed. However, you will
be expected to pay for the initial visit
unless you are advised or promised
otherwise.

Is a written fee agreement necessary?

A clear understanding of fees is
important to the attorney-client
relationship. No matter which fee
arrangement you agree to, the attorney
must provide a written agreement if the
fee exceeds $500. An attorney must
advise you in writing or if she or he does
not have malpractice insurance of a
required amount. The attorney must
advise you in writing later if that
insurance drops below that amount or is
terminated. If you have any questions
about the written agreement, you should
ask questions and clarify them before
you sign. You should keep a copy of the
signed agreement.

Who is responsible for the fee?
As the client, you are responsible for

paying legal fees and expenses. In some
court cases, a judge may award a partial
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or full fee to be paid by an opposing
party.

When is the fee payable?

In many cases, an attorney will require a
deposit before agreeing to handle your
matter. Such payment can assure the
attorney’s availability and may be
applied to initial work and expenses.
Attorneys must follow strict regulations
for the safekeeping and accounting of
these deposits and all client funds.

Fee arrangements vary depending on the
type of service, personal preferences,
and attorney practices and policies. Be
sure you understand your options and
obligations when your case is first
discussed.

What if I think the fee is too high?

If you have questions about a hill,
contact your attorney and discuss it.
Most attorneys maintain detailed records
of time spent and expenses associated
with each case and can itemize or
thoroughly explain any charges you
think are confusing or improper.

Can | do anything to reduce legal
expenses?

The following suggestions may help
reduce legal costs:

e (Gather pertinent information before
meeting with your attorney. Write
down names, addresses, and
telephone numbers of all persons
involved in the matter.

e Be organized. Bring letters,
documents, and other relevant
papers to the first meeting with your
attorney. Summarize essential facts.
Write down gquestions you want the
attorney to answer.

e Be concise in all interviews with the
attorney.

e Answer questions fully and honestly.

e Avoid unnecessary telephone calls
to the attorney.

e Be informed and keep your attorney
informed. Discuss ways you can
help, such as obtaining documents,
lining up witnesses or providing
other assistance to reduce costs.

If you are getting divorced but have no
legal benefits or money, you still should
consult an attorney. Ask if the attorney
will take your case for future court-
ordered attorney fees or go to court to
get your spouse to give you money to
pay your attorney. The attorney you
choose may be willing to wait for a fee
at the end of the case if you can help pay
costs along the way.

You must have a written fee agreement
between yourself and your attorney in
the form of a letter or a contract if the



fee exceeds $500. This agreement can
keep you from later having a dispute
over your bill. You can tell the attorney
not to work more than a specified
number of hours and not to run up high
costs in your case without telling you
what she or he is doing.

Divorce case fees are usually charged by
the hour. Personal injury and some
employment cases are usually handled
on a contingent fee basis, which
generally means the attorney receives a
portion of any recovery actually received
and the client pays the costs of
representation.

Some laws, such as the federal Equal
Employment Opportunity Act, award
attorney’s fees if you win. In Alaska, a
spouse may have to give the other
spouse money for attorney fees in a
divorce if that spouse has more assets or
earning power. Alaska courts give the
winning side an attorney’s fee award in
some cases. [Civil Rule 82.]

WORKING WITH AN ATTORNEY

Do not be intimidated by your attorney.
Do not hesitate to ask questions even if
you are embarrassed. Remember, your
attorney is there to help you and answer
your questions.

Ask what you can do to save money on
your legal bill, e.g., gathering your own
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bank information, medical records, or
employment records. Also, ask the
attorney what documents and
information you should bring in to the
office on your first visit.

Be aware that attorneys charge for their
time. You will be billed for the time
spent talking with your attorney both in
the office and on the telephone. Try to
call only when necessary. Ask the
attorney’s secretary questions that are
not legal in nature.

Realize that your attorney only provides
legal services. The attorney is not your
counselor, parent, minister, etc. Many
people have emotional issues associated
with their legal problems, especially if
they are getting a divorce. Many
domestic violence programs and
women’s resource centers have trained
advocates who can help you sort out
your feelings and discuss your options.

If you are not happy with the service you
are getting from an attorney, you can
always fire that attorney and hire another
one. Some women stay with attorneys
that are not working out for them
because they think it will be too
expensive to change. In some instances,
a woman may be better off making a
change in attorneys and incurring the
costs associated with the change. If you
need to fire your attorney, ask for a copy
of your file so that you can give it to
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your new attorney.

LEGAL ASSISTANTS/
PARALEGALS

Many attorneys employ legal assistants
(also known as paralegals) to help them
with their work. Legal assistants cannot
represent people in state or federal
courts. In some instances, they can
represent a client in administrative
hearings before the Workers’
Compensation Board, Social Security
Administration, Wage and Hour
Administration, etc. Working with an
attorney who has a legal assistant can
save you money since the assistant’s
hourly rate is usually considerably lower
than the attorney’s hourly rate. Legal
assistants are also employed by many
governmental agencies.

COMPLAINTS ABOUT
ATTORNEYS

Attorneys are required to practice in
accordance with the Alaska Rules of
Professional Conduct (ethical standards
for attorneys). A violation of these rules
can subject the attorney to discipline by
the Bar Association or the Alaska
Supreme Court.

If you think your attorney is not acting in
your best interests, you may file a
complaint against the attorney with the
Alaska Bar Association and they will

review and investigate as needed. [See
the Resource Directory at the end of this
handbook for contact information.] The
Bar Association provides a form for you
to fill out. Just because you do not like
the way things turned out does not
necessarily mean that your attorney
acted in bad faith or did not serve you as
well as possible.

FEE DISPUTES

You may file a complaint (known as a
petition) with the Alaska Bar
Association if you think you were
overcharged by your attorney. The Bar
Association has a form to use for filing
this petition. An arbitration panel, which
is a group of three people (one of whom
is not an attorney), will rule on the claim
if it exceeds $5,000. If the dispute
involves less than $5,000, one member
of the Panel will hear your case. The
decision of the Arbitration Panel is final
unless it is appealed in accordance with
AS 09.43. The fee arbitration service is
provided free of charge to you unless, in
an unusual case, it is “complex”
arbitration. [Alaska Bar Rules 34-42.]

FUND FOR PROTECTION OF
CLIENTS

The Alaska Bar Association administers
a Lawyers’ Fund for Client Protection to
provide reimbursement when an attorney
has taken money or property by



dishonesty and there is no other source
for reimbursement. You may apply for
assistance by filling out an application
through the Bar Association. You should
first report any dishonest conduct to the
Bar Counsel of the Bar Association
because, generally, no money will be
reimbursed to you until the counsel
completes any disciplinary action.
[Alaska Bar Rules 45-60.]

Legal Representation 17
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Chapter Three

EMPLOYMENT

Employment discrimination is one of the most common complaints in employment
disputes. It can include sex discrimination, sexual harassment, age discrimination,
religious discrimination, discrimination because of a physical or mental disability,
pregnancy discrimination, or discrimination based upon a person’s race, ethnicity,
national origin, or religion. If you believe that you are a victim of employment
discrimination, you should know about the federal, state, and local laws designed to

protect you.

In addition to discrimination, other common complaints in employment disputes
involve wrongful termination, including breach of contract and breach of the
covenant of good faith and fair dealing, wage and hour violations, and violations of

whistleblower statutes.

EMPLOYMENT DISCRIMINATION
What is employment discrimination?

Discrimination occurs when an employer
treats an employee differently in hiring,
firing, paying wages, promotions, work
assignments, awarding benefits, or other
terms and conditions of employment
because of certain attributes of the
employee, such as the employee’s sex,
race, or age.

How can this chapter be helpful?

The following is an overview and
general discussion of employment law.
If you think that you have been a victim
of an illegal employment practice,
including discrimination, you should
discuss the facts of your situation with

someone who is familiar with these
laws. You can contact your human
resources or personnel representative, a
private attorney through the Lawyer
Referral Service of the Alaska Bar
Association, and/or one of the local,
state, or federal agencies listed at the end
of this chapter and in the Resource
Directory at the end of handbook. There
are important time limits on filing a
complaint of employment
discrimination. You should file your
complaint as soon as possible with one
of the local, state, or federal agencies. In
general, you must file your complaint
within 300 days for the Equal

It is important to contact one of the
local, state, or federal agencies as

soon as possible to determine your
legal rights and options.




Employment Opportunity Commission
(EEOC) and 180 days for the Alaska
State  Commission on Human Rights
(ASCHR).

What are the Alaska laws regarding
employment discrimination?

Alaska’s comprehensive Human Rights
Act provides protection from a wide
variety of discriminatory practices. It
prohibits the following:

e The Alaska Human Rights Act (AS
18.80.220) prohibits discrimination
on the basis of race, religion, color,
national origin, age, sex, physical or
mental disability, marital status,
changes in marital status, and
pregnancy or parenthood. These are
the protected classes under state law.

e Employers may not discriminate in
compensation or in a term,
condition, or privilege of
employment because a person is a
member of one of the protected
classes, unless the reasonable
demands of the job require a
distinction. [AS 18.80.220 (a) (1).]

e Labor organizations may not
discriminate against members of the
protected classes. [AS 18.80.220 (a)
)]

e Employers, employment agencies or
others, such as newspapers, may not
advertise jobs in such a way as to
discriminate against members of the
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protected classes. [AS 18.80.220 (a)
(3) & (6).]

e Employers, labor organizations or
employment agencies may not
retaliate against a person who has
opposed practices forbidden under
the Human Rights Act. [AS
18.80.220 (a) (4).]

e Employers may not pay women less
than men for the same work. [AS
18.80.220 (a) (5).]

Under Alaska law, discrimination is
prohibited by any employer (even with
only one employee), labor union, or
employment agency. However, certain
non-profit clubs, including fraternal,
charitable, educational, or religious
associations or corporations may be
excluded from the definition of
employer in the statute. [AS 18.80.300.]

What are the federal laws regarding
employment discrimination?

The following laws prohibit a variety of
discriminatory practices:

e Federal laws, such as Title VII of the
Civil Rights Act of 1964;

e the Age Discrimination in
Employment Act (ADEA) of 1967;

e the Americans with Disabilities Act
(ADA) of 1990;

e the Equal Pay Act (EPA) of 1963;
e the Rehabilitation Act of 1973;
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e Title IX of the Education
Amendments of 1972; and

e Title VI of the Civil Rights Act of
1964

What is Title VII of the Civil Rights
Act of 19647

This comprehensive Act prohibits
discrimination in hiring, promotion,
discharge, pay, fringe benefits, job
training, classification, referral, and
other aspects of employment on the basis
of race, color, religion, sex, or national
origin by employers with 15 or more
employees.

What is the Pregnancy Discrimination
Act?

This is an amendment to Title VII of the
Civil Rights Act of 1964.
Discrimination on the Dbasis of
pregnancy, childbirth, or related medical
conditions constitutes unlawful sex
discrimination under Title VII. Women
who are pregnant must be treated in the
same manner as other applicants or
employees with similar abilities or
limitations. An employer cannot refuse
to hire a woman because of her
pregnancy-related condition as long as
she is able to perform the major
functions of the job. An employer cannot
refuse to hire her because of prejudices
against pregnant workers, or the
prejudices of co-workers, clients, or

customers. See Chapter 11 for more
information about pregnancy
discrimination .

What is the Age Discrimination in
Employment Act (ADEA) of 19677?

This Act protects applicants and
employees 40 years of age or older from
discrimination on the basis of age in
hiring, promotion, discharge,
compensation, terms, conditions, or
privileges of employment.

What is the Americans with
Disabilities Act of 19907

Title 1 of the Americans with Disabilities
Act (ADA) protects qualified applicants
and employees with disabilities from
discrimination in hiring, promotion,
discharge, pay, job training, fringe
benefits, classification, referral, and
other aspects of employment on the basis
of disability. The law also requires that
covered entities provide qualified
applicants and employees with
disabilities with reasonable
accommodations that do not impose
undue hardship.

What is the Equal Pay Act of 1963?

This Act prohibits sex discrimination in
payment of wages to women and men
performing substantially equal work in
the same establishment.



What is the Rehabilitation Act of
1973?

This Act prohibits employment
discrimination on the basis of a handicap
in any program or activity that receives
federal financial assistance, such as the
federal government, state agencies, or
federal contractors.

What is Title IX of the Education
Amendments of 1972?

This Act prohibits discrimination on the
basis of sex in educational programs or
activities that receive federal financial
assistance.

What is Title VI of the Civil Rights
Act of 19647?

This Act prohibits discrimination on the
basis of race, color, or national origin in
programs or activities receiving federal
financial assistance.

Retaliation against a person who files a
charge of discrimination, participates in
an investigation, or opposes an unlawful
employment practice is prohibited by all
of these federal laws.

What happens if the employment
practice is found to be
discriminatory?

If discrimination is found under either
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federal or state law, the employee may
be entitled to hiring, promotion,
reinstatement, back wages and benefits,
and future wages and benefits if she can
show a reduction in her earning capacity.
Compensatory damages for emotional
distress or pain and suffering and
punitive damages may also be granted.

There are caps under federal law on the
amount of combined future,
compensatory, and punitive damages.
The caps range from $50,000 to
$300,000 depending on the size of the
employer. In 1997, the Alaska State
legislature passed a “tort reform” bill
that put caps on compensatory and
punitive damages under state law. [AS
9.17.020.] Check with your attorney to
find out the possible tax consequences
for awards of lost income.

What type of conduct is prohibited
under Title VII?

There has been a great deal of publicity
regarding sexual harassment and hostile
environment. One of the greatest
misconceptions in this area concerns the
protected classes. If the adverse
employment action or harassment is not
due to the employee being a member of
one of the “protected classes,” the action
is not discrimination. (The employer
may still be subject to liability for some
other illegal employment practice or for
breach of its employment policies.) For
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example, if a supervisor or employer is
abusive to all employees without regard
to the employee’s race or sex, there may
not be a cause of action for
discrimination or “hostile environment.”

There is developing case law finding
liability in situations in which both men
and women are working in an abusive
environment but women find vulgarities
directed at them as offensive sexually,
while the men are more tolerant and join
with the sexual bantering among men.
In EEOC v. NEA (National Education
Association) female employees sued
their employer claiming that a
supervisor’s behavior (yelling at
employees with little or no provocation,
engaging in shouting rants, aggressive
physical gesturers, and barking
commands) constituted a hostile work
environment. The Ninth Circuit found
that while Title VII does not protect
against generally brutish or oppressive
behavior while at work, the “because of
sex” requirement was fulfilled because
the evidence in the record showed that
his behavior was worse toward women
than men.

Who is responsible for enforcing
anti-discrimination and other
employment laws?

There are local, state, and federal
agencies responsible for enforcing anti-
discrimination laws and other

employment laws. Usually the state
agencies will refer you to the appropriate
federal agency when necessary. See the
Resource Directory at the end of this
handbook for contact information.

SEX DISCRIMINATION
What is a sex discrimination claim?

Both federal and state law prohibit
discrimination on the basis of sex. For
example, under state or federal law a sex
discrimination claim could be based on
the following: (1) a woman, as a female,
is a member of a protected class; (2) she
applied for a job [or a promation]; (3)
she was qualified for the job and was
rejected; (4) after her rejection, the
position remained open and the
employer hired men with her
qualifications. [Alaska State Commission
for Human Rights v. Yellow Cab, 611
P.2d 487 (Alaska 1980).]

What is sexual harassment?

Sexual harassment is a form of sex
discrimination and is prohibited under
both state and federal laws. [French v.
Jadon, Inc., 911 P.2d 20 (Alaska 1996);
Meritor Savings Bank v. Vinson, 477
U.S. 57 (1986).] Sexual harassment
violates Title VII of the Civil Rights Act
of 1964 and AS 18.80.220.
Unwelcome sexual advances, requests
for sexual favors, and other verbal or



physical conduct of a sexual nature
constitute sexual harassment when
submission to, or rejection of, this
conduct explicitly or implicitly affects
an individual’s employment,
unreasonably interferes with an
individual’s work performance, or
creates an intimidating, hostile, or
offensive work environment.

Sexual harassment can occur in a variety
of circumstances, including but not
limited to the following:

e The victim and/or the harasser may
be a woman or man. The victim does
not have to be of the opposite sex.

e The harasser can be the victim’s
supervisor, an agent of the employer,
a supervisor in another area, a co-
worker, a customer/client of the
employer, or a non-employee.

e The victim does not have to be the
person harassed but could be anyone
affected by the offensive conduct.

e Unlawful sexual harassment may
occur without economic injury to, or
discharge of, the victim.

e The harasser’s conduct must be
unwelcome.

e The harassment must be due to the
victim’s sex.

If it is safe, it is best for the victim to
directly inform the harasser that the
conduct is unwelcome and must stop. It
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is important to promptly use any
employer complaint mechanism or
grievance system available if possible.

Gender harassment, whether sexual or
not, is unlawful. Harassment based on
age, disability, race, or any other
protected ground is also unlawful.

The federal Equal Employment
Opportunity Commission (EEOC) has
issued guidelines to prevent and define
sexual harassment as: “unwelcome
sexual advances, requests for sexual
favors, and other verbal or physical
conduct of a sexual nature [that] has the
purpose or effect of unreasonably
interfering with an individual’s work
performance or creating an intimidating,
hostile, or offensive working
environment.” [29 C.F.R. 1604.11.]

Alaska law requires certain employers to
post information on inquiries and
complaints concerning sexual
harassment. [AS 23.10.440.] Employers
with 15 or more employees are required
to post a notice, prepared by the State
Commission for Human Rights, that:

e states the federal definition of sexual
harassment;

e advises employees of the name,
address, and telephone number of
the state and federal agencies to
which inquiries and complaints
concerning sexual harassment may
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be made; and

e sets out the deadlines for filing a
complaint of sexual harassment with
the agencies listed above.

What are the two types of sexual
harassment?

“Quid pro quo” and “hostile
environment” are the two types of sexual
harassment. “Quid pro quo” sexual
harassment is the easiest to identify. It
occurs when a supervisor who controls
an employee’s terms and conditions of
employment attempts to exchange
benefits at work for sexual favors from
the employee. [Meritor Savings Bank v.
Vinson, 477 U.S. 57 (1986).] “Hostile
environment” sexual harassment is
unwelcome behavior that happens
because of your sex. The conduct must
be especially severe or pervasive that it
interferes with work performance or
creates a hostile or unpleasant work
place. Verbal conduct such as jokes,
remarks, or bantering, in addition to
touching, visuals, gestures, and other
conduct that may be sexual in nature can
create a hostile work environment.

In the past, the distinction between “quid
pro quo” and “hostile environment”
sexual harassment was important in
determining employer liability for a
supervisor’s acts. Two recent United
States Supreme Court decisions have
made it easier for employers to be held

liable for a supervisor’s discriminatory
acts. The labels of “quid pro quo” and
“hostile environment” are no longer
controlling for employer-liability
purposes. [Faragher v. City of Boca
Raton, 97-282, and Burlington Industries
v. Ellerth, 97-569.]

How can a woman show she has been
sexually harassed?

To show sexual harassment, a woman
must show that she is a member of a
protected class and that she is being
harassed because of her sex. Even if
harassing behavior lacks sexually
explicit content, if the conduct is
directed at or motivated by hostility
against women, there can be a hostile
environment claim. [Robinson v.
Jacksonville  Shipyards, Inc., 760
F.Supp. 1486 (M.D. Fla. 1991).] In a
hostile environment claim, the harasser
can be a supervisor, co-worker,
subordinate, or even a customer or
subcontractor of the employer. The
victim is not required to have a wage
loss because of the sexual harassment;
that is, you are not required to be
terminated or turned down for a
promotion or raise in order to have a
valid claim. In all hostile environment
cases, the conduct complained of must
be so severe or pervasive that it created a
hostile workplace.



What makes an employer legally
responsible for sexual harassment by
co-workers and non-employee
harassment?

If an employer has notice, or should
have had notice, of sexual harassment,
the employer must take action. It is this
failure to take action that makes the
employer legally responsible for sexual
harassment. An employer will be
deemed to have “constructive notice” if
the workplace is permeated with sexual
conduct.

What is an employer’s liability for
supervisor sexual harassment?

In Faragher v. City of Boca Raton and
Burlington Industries v. Ellerth, the
Supreme Court held that employers are
liable for sexual harassment by a
supervisor, regardless of whether the
employer knows about specific incidents
of harassment, if it resulted in a tangible
employment action such as firing, failure
to promote, or loss of job benefits. The
employer can assert an affirmative
defense if the harassment did not cause a
tangible employment action. The
employer must show that they exercised
care to prevent and correct promptly any
sexually harassing behavior and that the
employee unreasonably failed to take
advantage of any preventive or
corrective opportunities provided by the
employer or to otherwise avoid harm.
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This is one of the reasons it is important
to wuse an employer complaint
mechanism or grievance system, if
possible.

How can a woman show that the
harassment is unwelcome?

The victim will be required to establish
that the conduct of the harasser was
unwelcome. An Alaska case, French v.
Jadon, Inc., 911 P.2d 20 (Alaska 1996),
indicates that a woman must report that
the conduct was unwelcome by reporting
the harassment, keeping a diary, or
telling someone.

What if a woman engages in sexual
conduct for fear of losing her
employment?

If an employee submits to unwelcome
advances or participates in sexual banter
out of fear of being ostracized from the
work group or of losing her job, she may
still have a wvalid claim for sexual
harassment. For example, the EEOC
guidelines clarify that even if a woman
has participated in sexual banter with co-
workers, unwelcome sexual touching by
a supervisor may still constitute a valid
sexual harassment claim.

Does the sexual harassment need to be
directed at the victim?

The sexual harassment does not need to
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be directed at the victim to be offensive,
unwelcome and actionable. That is, if
sexual harassment directed at others is so
pervasive as to offend others in the
workplace, those employees may have a
claim.

Can you have a claim of sexual
harassment against someone of the
same sex?

Yes. Sex discrimination consisting of
same-sex sexual harassment is
actionable under Title VII and AS
18.80.220. [Joseph Oncale v. Sundowner
Offshore Services, Inc., 118 S. Ct. 998
(1998).]

Is it considered sexual harassment if
you are denied benefits in favor of
those who participate in exchanging
sexual relations for job benefits?

Possibly. One case decided by the
United States Court of Appeals involved
a hostile work environment at the
Securities and Exchange Commission.
The court held that third parties can be
injured by a sexual relationship between
two other parties if they are denied job
benefits. [Broderick v. Ruder, 685 F.2d
1269 (D.DC 1988).]

What should you do if you are a
victim of sexual harassment in the
workplace?

If you are faced with sexual harassment
in the workplace, take steps to deal with
the situation before quitting your job.
Review your employer’s policy on
sexual harassment if there is one, and try
to follow the procedures regarding
reporting sexual harassment.

If you are being treated unfairly, make
sure to document incidents to support a
complaint. Brief written notes on what
happened, when the incident happened,
and who was there are useful in
refreshing your memory at a later date
and showing a pattern of unfair
treatment.

You may also want to contact the Alaska
State Commission for Human Rights, the
Anchorage Equal Rights Commission,
the United States Equal Employment
Opportunity Commission, or the Alaska
Bar Association Lawyers’ Referral
number. [See the Resource Directory at
the end of this handbook for contact
information.] There are important time
limits on filing an employment
discrimination complaint. It is important
to contact one of the local, state, or
federal agencies as soon as possible to
determine your legal rights and options.



WAGE DISCRIMINATION

What are Alaska’s laws regarding
wage discrimination?

Alaska’s comprehensive Human Rights
Act makes it illegal to pay people
differently because of race, religion,
color, national origin, age, sex, marital
status, changes in marital status,
pregnancy or parenthood, or mental or
physical disabilities (protected classes).
This includes benefits and overtime.
[AS 18.80.220 (a) (1) & (5).]

What are the federal laws regarding
wage discrimination?

At the federal level, the Equal Pay Act
of 1963 amended the Fair Labor
Standards Act (FLSA) to prohibit pay
discrimination because of sex. This
requires employers to pay equal wages
to men and women working under
similar working conditions where they
are performing equal work on jobs
requiring equal skill, effort, and
responsibility. Pay differences based on
a seniority or merit system that measures
earnings by quantity or quality of
production are permitted. Employers
may not reduce the wage rate of any
employee in order to eliminate illegal
wage differences. The law is interpreted
as applying to “wages” in the sense of all
employment-related payments, including
overtime, uniforms, travel, and other
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fringe benefits.

In what way do jobs have to be equal
to qualify under the equal pay act?

A number of court cases have
established that jobs need be only
substantially equal, not identical, in
order to be compared for purposes of the
Act. Job descriptions or classifications
are irrelevant in showing that work is
unequal unless they accurately reflect
job content and mental as well as
physical effort must be considered.

Some typical defenses that are raised by
the employer under equal pay act claims
include a factor other than sex such as
education or training differences.

PREGNANCY DISCRIMINATION

What is the federal law regarding
pregnancy discrimination?

At the federal level, the Pregnancy
Discrimination Act of 1978 amended
Title VII to include under the definition
of sex any discrimination based upon
pregnancy, childbirth, or related medical
conditions. This Act makes it unlawful
for an employer to refuse to hire a
woman because she is pregnant unless
pregnancy interferes with the major
tasks associated with the job. [42 U.S.C.
§ 2000e (k).]
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What is Alaska’s law regarding
pregnancy discrimination?

State law also makes it illegal to
discriminate on the basis of pregnancy or
parenthood. [AS 18.80.220 (a) (1).] For
the most part, Alaska State law provides
the same coverage as the federal
legislation, but is to be more liberally
interpreted than federal law for the
purpose of eradicating discrimination.
[AS 18.80.220 (a) (1).]

What is the federal law regarding
pregnancy and medical leave?

The federal Family and Medical Leave
Act (FMLA) requires that an employer
must keep a woman’s job open in
accordance with the same conditions
afforded fellow employees on disability
or sick leave if she is on leave for a
pregnancy-related condition. [29 U.S.C.
8 26.] An Alaska law applying to state
employees has similar requirements for
pregnant employees. [AS 23.10.500 et
seq.] State and federal law also require
employee benefit and leave programs to
treat pregnancy like any other medical
condition.

Must an employer provide the same
benefits to married and unmarried
employees?

In University of Alaska v. Tumeo, 933
P.2d 1147 (Alaska 1997), the Alaska

Supreme Court stated that the
University’s health care benefits plan,
which provided benefits to employees
and their dependents, discriminated on
the basis of marital status by providing
greater benefits to married employees
than unmarried employees. Thus, this
was a violation of AS 18.80.220.
However, the Alaska legislature
amended AS 18.80 in 1996 to overrule
Tumeo, providing that “an employer
may . . . provide greater health and
retirement benefits to an employee with
a spouse or dependent children than are
provided to other employees.” [AS
18.80.220 (c).] Another Alaska Supreme
Court case clarified that marital
discrimination does not cover a situation
where an employee is treated adversely
because of the particular individual to
whom she is married. [Muller v. BP
Exploration, Inc., 923 P.2d 783 (Alaska
1996).]

What is the current federal law
regarding employer’s coverage of pre-
existing conditions?

The Health Insurance Portability and
Accountability Act of 1996 (HIPAA)
requires group health insurers to cover
workers with pre-existing conditions.
This act makes it easier for workers to
change jobs without fear of losing health
insurance coverage.



AMERICANS WITH DISABILITIES
ACT

What is the Americans with
Disabilities Act?

Title I of the Americans with Disabilities
Act of 1990 (ADA) prohibits an
employer from discrimination on the
basis of physical or mental disability.
[42 U.S.C. § 12101 et seq.] The ADA
also prohibits discrimination in public
accommodations and transportation,
which are beyond the scope of this
section. You may contact the U.S.
Department of Justice or the local
Disability Law Center if you need
assistance in this area. [See the Resource
Directory at the end of this handbook for
contact information.] The ADA
prohibits discrimination against qualified
individuals with disabilities who can
perform the essential functions of the job
with or without reasonable
accommodations. The federal
Rehabilitation Act of 1973 also prohibits
discrimination on the basis of a physical
or mental disability by the federal
government and its agencies, federal
contractors, state governments, and other
programs that receive federal funds. [29
U.S.C. § 701 et seq.]

What is the Alaska law on disability
discrimination?

Alaska state law prohibits discrimination
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against an employee with a physical or
mental disability if “the reasonable
demands of the position do not require
such a distinction.” [AS 18.80.20; (See
also 6 AAC 30.910.)] The Alaska courts
will use federal law as guidance in
interpreting state laws on disability
discrimination. [See Moody-Herrera v.
State Dept. of Natural Resources, 967
P.2d 79 (Alaska 1988).]

What can | do if | believe I am being
discriminated against on the basis of a
disability?

If you feel that you have experienced
discrimination in the workplace because
of a disability, there are a number of
agencies with which you may file a
complaint, including the Equal
Employment Opportunity Commission,
the Alaska State Commission for Human
Rights, and the Alaska Office of Equal
Employment Opportunity (if you work
for the state). If you are alleging a
violation of Title | of the ADA, you must
file a complaint with an appropriate
agency before you can file a lawsuit.
There are deadlines for filing agency
complaints. If you miss the deadline, you
may lose your right to file a lawsuit.
This is a complicated area of the law,
and you should consult with an attorney
with experience in employment law as
soon as possible. For more information,
contact the Disability Law Center. See
the Resource Directory at the end of this
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handbook for contact information.

FEDERAL FAMILY AND
MEDICAL LEAVE ACT

What is the federal Family and
Medical Leave Act?

The federal Family and Medical Leave
Act (FMLA) of 1993 requires certain
employers with 50 or more employees to
provide up to 12 weeks of leave per year
for eligible employees for the birth or
adoption of a child or due to a serious
health condition of the employee or
close family member. [29 U.S.C. § 2612
(@ (1).] An employee is eligible for
FMLA leave if she has worked 12
months for the employer for at least
1250 hours. [29 U.S.C. § 2611 (2).] This
law requires employers to return
employees to the same or an equivalent
position after the leave. [29 U.S.C. §
2614 (a).] However, an employer may
deny restoration to the same or similar
position if the employer would suffer
“grievous economic injury” and notifies
the employee of the harm. [29 U.S.C. §
2614 (b) (1).] Also, leave may be denied
to a salaried employee among the
highest paid ten percent of employees
within 75 miles of the facility in which
employee is employed. [29 U.S.C. §
2614 (b) (2).]

What are the requirements for
employers and employees regarding
FMLA leave?

An employee is required to provide the
employer with notice prior to the leave
and to make efforts to schedule
treatment so as not to “unduly” disrupt
the operations of the employer. [29
U.S.C. §2612 (e).] The employer may
require medical certification from the
employee regarding the leave. During
FMLA leave, an employer must
maintain coverage for an eligible
employee for the duration of her leave.
[29 U.S.C. § 2614(c).] There is no
comparable state law requiring
employers to provide leave to private
sector employees. However, state law
does provide leave benefits to state
employees under AS 23.10.500 et. seq.
This law allows state employees up to 18
weeks of leave, contrasted with 12 under
federal law.

What should I do if I have questions
about these family leave acts?

Check your employer’s policies and
procedures regarding leave or contact
the state or federal Departments of
Labor, which are the agencies
responsible for enforcement of these
laws.



WRONGFUL TERMINATION/
BREACH OF EMPLOYMENT
CONTRACT

When can an employer take action
against an employee?

An employer is not prevented from
disciplining or discharging people who
are not performing up to the employer’s
expectations. Likewise, employers are
not required to hire people who are not
qualified for the job.

What should | do if | think my
employer has breached my
employment contract?

Alaska State law provides that the
employment relationship constitutes a
contract between the employee and the
employer.

If you are a union member, usually you
will have a collective bargaining
agreement, which is a special type of
employment contract. If you are a union
member and have a dispute with your
employer, you should check the
collective bargaining agreement or
contact your union representative
immediately. The time frames for filing
a union grievance are very short —
sometimes just a few days. You should
ask your union representative to grieve
any adverse employment action. If your
union refuses to do so, you should ask
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for the reasons in writing. Even if your
union will not file a grievance for you,
you may be required to file it yourself. If
you fail to file a grievance, you may be
precluded from filing a claim in court. In
most cases, if you or your union do file a
grievance, you may be required to
exhaust your union remedies before you
file an action in court. Thus, you will be
required to take such a claim to
arbitration, if allowed. After the
arbitration, you may be limited to an
appeal of the arbitration only; you may
not be able to file an original suit. It is
very important that you are well
prepared for the arbitration with your
testimony and documentary exhibits. If
you do not have a union assisting you,
you may want to contact an attorney.
The Lawyer Referral Service of the
Alaska Bar can refer you to an attorney
who handles these types of matters. See
the Resource Directory at the end of this
handbook for contact information.

What if | am not a union member?

If you are not a member of a union with
collective bargaining agreement
remedies, your employment contract is
governed by the employer’s personnel
policies and procedures and possibly
other promises your employer made to
you. These promises may include those
made prior to your accepting
employment, or if you made a
substantial change in your position to
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take the employment, you may have an
enforceable contract. The Alaska
Supreme Court has said that an employer
need not have employment policies and
handbooks; if they do, however, the
rules and policies constitute a contract
and must be followed.

In what other situations can an
employee bring a claim against an
employer?

Employees in Alaska may also bring a
claim against the employer for breach of
the covenant of good faith and fair
dealing. Among other things, the
covenant requires an employer to follow
any policies and procedures it has
established, to treat like employees alike,
and to not terminate employees for false
reasons. An employer is not allowed to
deprive the employee of benefits earned
under the contract and is required to act
in good faith and deal fairly with
employees. Employees also cannot be
terminated for reasons that are against
public policy, e.g., discharge for jury
duty or filing a workers’ compensation
claim.

What should | do if I am not a
member of a union and my employer
takes action against me?

If your employment is covered by
personnel policies and procedures and
your employer takes action against you,

you should review those policies and
procedures since your employer is
required to follow them. If you are
required to take steps under the policy to
object to adverse action, you should do
so within the time frames allowed. If you
do not understand the policies and
procedures, you may want to contact
your human resources representative or
an attorney.

What are the laws in Alaska regarding
personnel files?

Alaska law allows employees to obtain
copies of their personnel files and any
other records that the employer
maintains regarding the employee. If you
want a copy of your personnel file, you
should send or hand deliver a letter to
the employer, addressed to the person in
charge of personnel, and state in your
letter: “Please consider this a formal
request for a copy of my personnel file
and any other records you maintain
regarding me pursuant to AS 23.10.430.
I am willing to pay reasonable copying
costs. |1 would like to pick up a copy of
the file by [fill in the date].”

WHISTLEBLOWER PROTECTION

Are there laws that will protect me if |
report matters of public concern?

There are state and federal laws that
protect employees from adverse



employment action based on the
employee’s reporting matters of public
concern. Under federal law, employees
are protected from adverse employment
actions when they report environment
violations. These claims must be filed
through the federal Department of
Labor, and the timelines for filing are
short — usually 30 days. You should
contact an attorney or the federal
Department of Labor if you are an
“environmental whistleblower.”

Under state law, state and other
government employees are protected
from adverse employment action if they
report matters of public concern. [AS
39.90.100(a).] These claims could
include reporting discrimination or
abuses in the government office in which
you work. There is currently a two year
statute of limitations for filing a state
whistleblower’s claim. You may be
required to inform your employer in
writing concerning the matter. [AS
39.90.110(c).]

VICTIMS OF DOMESTIC
VIOLENCE OR SEXUAL ASSAULT
& THE WORKPLACE

(This section is adapted from The Impact of
Violence in the Lives of Working Women:
Creating Solutions-Creating Change. Copyright
©2000 by NOW Legal Defense and Education
Fund, 395 Hudson, Street, New York, NY 10014,
Tel. 212-925-6635.)

Domestic violence does not always stop
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when a woman leaves home in the
morning to go to work. For example, the
victim and the batterer may work
together, or the batterer may come to the
victim’s job and harass or assault her at
work. Laws regarding discrimination,
harassment, wrongful termination, and
leave may all be particularly important
for working women dealing with
domestic or sexual violence.

Can sexual harassment laws cover
workplace violence?

Sexual harassment may include verbal
harassment, workplace rape, and sexual
assault. It can involve domestic violence,
such as when intimate relationships
between co-workers become violent and
physical or verbal abuse is brought into
the workplace. For example, the U.S.
Supreme Court’s landmark 1986
decision outlawing sexual harassment,
Meritor Savings Bank v. Vinson,
concerned the bank’s liability for a
supervisor’s repeated unwelcome sexual
advances toward, and the sexual assaults
of, a female employee (with whom he
had had a prior social relationship). [477
U.S. 57, 73 (1986).]

Does workers’ compensation cover
injuries related to domestic or sexual
violence?

Workers’ compensation provides no-
fault, generally exclusive coverage for
work-related injuries as defined by state
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laws. The amount of recovery is limited
by state statute. Some women and their
families have recovered workers’
compensation awards for injuries
resulting from sexual assaults, rapes, and
murders that occurred at work, whether
they were committed by a supervisor, a
customer, or an intimate partner who
tracked the victim on her job. [See, e.g.,
Williams v. Munford, Inc., 683 F.2d 938,
940 (5th Cir. 1982).] Where injuries are
found to be exclusively covered by
workers’ compensation, employees are
not permitted to bring negligence claims
against their employers in court and are
limited to the damages available under
the state workers’ compensation statute.

Exceptions in workers’ compensation
laws in many states allow women to
pursue tort claims against employers for
damages resulting from violent incidents
such as rape and sexual assault. In
addition, a number of courts have
refused to restrict a woman’s recovery to
the more limited amounts generally
available under workers’ compensation
laws, holding instead that workers’
compensation statutes only apply when
the employee’s status as an employee
precipitated the attack or rape. Thus, if
an assault or rape is found to be
committed for “personal” reasons (e.g.
the victim knew her attacker), workers’
compensation may not apply.

Can an employer be liable for
domestic or sexual violence against an
employee?

Where workers’ compensation does not
limit recovery, women may pursue state
tort claims for their employers’ role in
the violence. For example, employers
may be liable for rapes and sexual
assaults if the perpetrator used the
authority his employer vested in him to
commit the attack. A company also
could be liable for its failure to take
prompt and remedial action once it knew
or should have known of the risk of the
attack.

An employer may be liable for
negligently hiring or retaining an
employee who later injured someone in
the course of the job. Some courts have
held companies liable when they knew
or should have known that the employee
might commit a violent act or when they
could foresee that the employee, through
his employment, would create a risk of
danger. [See, e.g., Watson v. Bally Mfg.
Corp., 844 F. Supp. 1533, 1537 (S.D.
Fla. 1993), aff’d, 84 F.3d 438 (11th Cir.
1996).] For example, one court found
that an employee’s record (sexual
harassment of female co-workers, threats
to male co-workers, and sexual advances
and threats to the female employee he
ultimately killed) made it foreseeable
that he could act violently and created a
duty of care by the company to take
steps to prevent further harm to the



victim. [Yunker v. Honeywell, Inc., 496
N.W.2d 419, 424 (Minn. Ct. App.
1993).] In responding to complaints that
their employees committed violent acts,
however, company officials must take
care not to violate other legal obligations
nor to jeopardize the rights of the
accused. For example, in many
jurisdictions, companies may not
discriminate against employees who
have criminal records unless the
employer’s action was based on job-
related factors.

Do occupational safety and health
laws apply when there is violence in
the workplace?

Federal and state occupational safety and
health laws require employers to make
sure their employees work in safe
environments. The federal Occupational
Safety and Health Act of 1970
(“OSHA™) contains a *“general duty
clause” that requires every employer to
provide a workplace free from
recognized safety hazards. [ 29 U.S.C. §
654(a) (2000).] State laws impose
similar requirements. OSHA’s general
duty clause may be interpreted to require
employers to take reasonable steps to
protect workers from violent attacks in
the workplace.
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Is an employee who has to leave work
because of domestic or sexual violence
eligible for wunemployment
compensation?

Women who have left their jobs as a
result of domestic violence, workplace
rapes, or other forms of sexual
harassment may be eligible for
unemployment benefits in some states if
they can prove that they quit for
“compelling” reasons that constituted
“good cause.” Each state has its own
definition of what constitutes “good
cause.” In an increasing number of
states, women who have left their jobs
because of domestic violence are able to
receive unemployment compensation, in
most circumstances, under a “good
cause” provision that explicitly covers
domestic violence.

Can the Americans with Disabilities
Act of 1990 apply when an employee is
a victim of domestic or sexual
violence?

An employee who has a disability due to
domestic or sexual violence and is able
to perform the essential functions of a
job may not be terminated, demoted,
harassed, or otherwise disadvantaged
because of her disability and may be
entitled to “reasonable accommodations”
under the Americans with Disabilities
Act (ADA), as discussed elsewhere in
this chapter. Employees who are dealing
with domestic violence may experience
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many forms of abuse that cause mental
and/or physical disabilities which would
qualify them for protection under the
ADA. Reasonable accommodations may
include time away from the office for
appointments with doctors, modified
work schedule, additional training or
supervision, a transfer, or medical leave.

Can the Family and Medical Leave
Act apply when an employee is a
victim of domestic or sexual violence?

An employee who needs time off from
work for herself or a family member for
a “serious health condition” resulting
from domestic or sexual violence may be
entitled to job protected leave under the
federal Family and Medical Leave Act
as discussed in this chapter.

RESOURCES

What do | do if | am the victim of
discrimination?

If you think you have been the victim of
discrimination, you can hire an attorney
to advocate for you, and/or you can
pursue a claim through one of the local,
state, or federal agencies responsible for
enforcing the laws that cover
discrimination.

How do | make a complaint if 1 have
been discriminated against?

Complaint procedures can vary
considerably depending on the type of
claim being made and how it is being
pursued. It is important to file your
complaint promptly. Check with an
attorney or the agency you are working
with early in the process to establish the
deadlines for filing a claim in court. A
written complaint is necessary under
most discrimination laws. If you decide
to pursue a claim of discrimination, you
should be aware that the deadlines for
certain actions are very short and strict.
If you are unsure about how the law
might apply to a specific situation, call
the agency that handles those
complaints. They either will know the
law or refer you to the agency that does.
With requests for grievances or
investigations by your union or your
employer, it is safest to file written
complaints or requests.

Where can | file a charge of
discrimination?

You may file a charge of discrimination
with the United States Equal
Employment Opportunity Commission
(EEOC) or the Alaska State Commission
for Human Rights (ASCHR) if you
believe you have been discriminated
against by an employer, labor union, or
employment agency when applying for a



job or while on the job because of your
race, color, sex, religion, national origin,
age, disability, marital status, pregnancy,
or parenthood. You also may file a
charge of discrimination with EEOC or
ASCHR if you believe that you have
been discriminated against because of
opposing a prohibited practice or
participating in an equal employment
opportunity matter. See the Resource
Directory at the end of this handbook for
contact information.

How do I file a charge with the Alaska
State Commission for Human Rights?

An individual aggrieved by an alleged
discriminatory practice prohibited by AS
18.80.100-145 may file a written
complaint with the Commission.
Complaints must be filed with the
Alaska State Commission for Human
Rights (ASCHR) within 180 days of the
alleged discriminatory act. It may be
filed in person or by mail at any
Commission office. The Commission’s
staff will assist you with drafting and
filing the complaint. You can contact
ASCHR at 1-800-478-4692 for more
information.

How do | file a charge with the
EEOC?

Charges may be filed in person, by mail,
or by telephone by contacting the nearest
EEOC office. [See the Resource
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Directory at the end of this handbook for
contact information.] To avoid delay,
call or write beforehand if you need
special assistance to file a charge.

What is a Notice of Right to Sue letter
issued by EEOC?

The issuance of a Notice of Right to Sue
letter ends EEOC’s process with respect
to your charge. You may file a lawsuit
against the respondent named in your
charge within 90 days from the date you
receive this notice. You should keep a
record of this date because once this 90-
day period is over, your right to sue is
lost. If you intend to consult an attorney,
you should do so as soon as possible.

Your lawsuit may be filed in state court
or the United States District Court.
Filing the notice is not sufficient. A
court complaint must contain a short
statement of the facts of your case that
shows that you are entitled to relief.
Generally, suits are brought in the state
where the alleged unlawful practice
occurred, but in some cases can be
brought where relevant employment
records are kept, where the employment
would have been, or where the
respondent has its main office.

You may contact EEOC if you have any
questions about your rights, including
advice on which court can hear your
case, or if you need to inspect and copy
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information contained in the case file.
(Additionally, many EEOC offices can
provide you with names of private
attorneys who have agreed to consider
referrals for private litigation.)

Do I need to file my complaint with
both the Equal Employment
Opportunities Commission and
Alaska State Commission For Human
Rights?

No. A complaint filed with one agency is
considered filed with the other due to a
work sharing agreement.

Is it important to file employment
discrimination complaints promptly?

Yes. There are strict time frames in
which  employment discrimination
claims must be filed. It is important to
file complaints promptly to preserve the
ability of the local, state, or federal
agency to act on your behalf and to
protect your right to file a private lawsuit
if needed.

How can | find an attorney for my
employment discrimination claim?

Employment law and employment
discrimination law are specialized areas
of practice. You may call the Alaska Bar
Association Lawyer Referral Service at
1-800-770-9999 for the numbers of
attorneys who practice in this area. You

may want to ask how much experience
the attorney has with these types of
cases. Try to find an attorney who is
recommended for his or her work in this
area.

What are the state agencies/
commissions?

See the Resource Directory at the end of
this handbook for contact information
for these agencies.

e The Alaska State Commission for
Human Rights (ASCHR) is the state
agency that enforces the Alaska
Human Rights Law. The
Commission maintains an
investigative unit in Anchorage. The
Commission has statewide powers
and accepts complaints from all
regions of the state. At the present
time, if an individual has a
discrimination action in the
Commission, the individual can only
recover actual wage and benefit
damages. There can be no recovery
for emotional distress or punitive
damages in the Commission.
(However, emotional distress and
punitive damages are available
before the federal EEOC and in a
state court civil suit under AS
18.80.220.) An Alaska Supreme
Court ruling explains the
requirements to get a hearing with
the Commission. [State Department
of Fish and Game v. Meyer, 906




P.2d 1365 (Alaska 1995).]

The Office of Equal Employment
Opportunity (OEEO) is an
administrative unit located in the
Office of the Governor that is
responsible for ensuring fair
employment practices in state
government. It monitors the state
affirmative action plan for the
employment retention and
advancement of women, minorities,
the handicapped, and other
disadvantaged workers. OEEO only
monitors state government; it does
not have authority outside of state
employees. Even if you file a
discrimination claim with the
OEEO, you may also want to file a
complaint with the ASCHR or
EEOC since you are still required to
file timely with the Commissions.
The Department of Labor enforces
state law regarding certain fair labor
practices. This division is
responsible for assisting employees
who have worked in the private
sector and have not been paid wages
due to the employees for overtime,
minimum wage, or other wage
complaints. The State Department of
Labor Wage & Hour Administration
also enforces the state law regarding
family leave.

What are the local agencies?
See the Resource Directory at the end of
this handbook for contact information
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for these agencies.

e The Anchorage Equal Rights
Commission (AERC) is the agency
that handles complaints regarding
discrimination that occurs within the
municipal boundaries of Anchorage.

e The Disability Law Center of Alaska
is the statewide protection and
advocacy agency mandated under
federal law to promote and protect
the legal and human rights of
individuals with disabilities. The
Center provides education, systems
advocacy, and direct representation
in areas such as special education,
social security and other
entitlements, and enforcement of the
Americans with Disabilities Act and
other disability laws. The Center has
authority to conduct investigations
of incidents of abuse or neglect of
individuals with disabilities.

What are the federal agencies?

See the Resource Directory at the end of
this handbook for contact information
for these agencies.

e The U.S. Equal Employment
Opportunities Commission (EEOC)
is the federal agency charged with
enforcing federal laws outlawing
employment discrimination. As a
practical matter, EEOC, ASCHR,
and AERC have a work sharing
agreement. If you file with one
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agency, your complaint will be
simultaneously filed with the other
agencies, although only one agency
will investigate.

e The U.S. Department of Labor is
charged with enforcing federal wage
and hour laws, such as overtime and
minimum wage; it also enforces the
federal Family and Medical Leave
Act and federal whistleblower laws.

e The Office of Federal Contract
Compliance Programs is a federal
agency charged with monitoring
federal contractors for equal
employment opportunity and
affirmative action practices. This
agency has an office in Anchorage.

There are other federal agencies which
may be able to assist you in pursuing a
claim of discrimination.
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Chapter Four

CREDIT, DEBT COLLECTION, & BANKRUPTCY

You may not be denied credit because of your sex or marital status. The standards
used to determine whether someone is a good credit risk must be the same for
everyone. You have the right to establish credit in your own name even if you are
married. You have the right to know why you were denied credit.

FEDERAL CREDIT REPORTING
RULES

In the past, people did not have the right
to know why they were denied credit.
Now, under the Fair Credit Reporting
Act [15 U.S.C. 88 1681], a creditor or
lender must tell you the name of the
credit reporting agency that investigated
you. If unfavorable information comes
from another source — such as the
grapevine — the creditor must tell you the
nature of the information. You have the
right to challenge the information in the
credit report and to request an
investigation. You have a right to see the
contents of the report. You can request a
copy of your credit report even if you
have not been denied credit.

Credit bureaus report on the types of
your credit accounts, your timeliness in
paying bills, and whether you were ever
sued, have filed for bankruptcy, or have
had your property foreclosed on.

You have the right to receive one free
copy of your credit report from each of

the major credit reporting companies
each year. If you detect an error or
dispute the legitimacy of a report, you
have the right to contact the credit
reporting company and advise them of
your dispute. While the dispute is being
resolved, future reports issued must note
that the liability is disputed.

Creditors must follow certain procedures
when billing you and must advise you
about how to contact them if there is an
error on your statement. [15 U.S.C. §§
1637.] The Federal Trade Commission
enforces the Fair Credit Billing Act for
almost all creditors except banks.

Given the widespread problems with
identity theft, it is important to
periodically review your credit report. If
you have filed bankruptcy, it is
important for you to review your report
six months or so after you receive your
discharge, as some creditors may still be
reporting your discharged liability as a
current liability or charged off. Such
action is a violation of both the Fair
Credit Reporting Act and the permanent
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stay under the Bankruptcy Code. If a
credit report discloses such a claim, you
can contact the company in writing and
demand that they correct the report.
Include a copy of your discharge order
and ask for the company to provide you
with an updated credit report removing
the liability as current and outstanding
and reporting it as discharged in
bankruptcy. If the credit reporting
company fails to do so, you can contact
an attorney who has experience in
litigating consumer law issues. You may
sue in federal court for both damages
and the costs of such action.

What federal protections do | have
against credit discrimination?

The federal Equal Credit Opportunity
Act [15 U.S.C. 88 1691] and Regulation
B [12 CFR 202.001] prohibit
discrimination in credit because of race,
color, religion, national origin, sex,
marital status, and age. The Act says that
spouses have the right to apply for
separate credit reporting. If your spouse
has a bad credit rating or too many
debts, you may want to maintain
separate credit. There can be no
discrimination because a credit applicant
receives public assistance. The only age
discrimination permitted is that no one
has to give credit to a minor under age
18.

For joint accounts, creditors must find

out whether both spouses are entitled to
use the account. If both spouses use the
account, the creditor must report credit
in each person’s name. This means that
married women can establish their own
credit simply by having joint accounts
with their spouses.

Questions about your age or marital
status are not prohibited by the Equal
Credit Opportunity Act. One reason is
that agencies may take your race or age
into account to give elderly or
disadvantaged persons favorable
treatment. Another reason is that it is
reasonable for the agency to inquire
about age or marital status to determine
probable future income.

Many federal agencies, particularly the
Federal Trade Commission, have the
duty to enforce the Equal Credit
Opportunity Act. If you are denied credit
based on one of the prohibited
categories, you have a right to action by
the Federal Trade Commission, Office of
the Comptroller of the Currency.

What state protections do | have
against credit discrimination?

The Alaska Fair Credit law [AS
18.80.250] says that an institutional
creditor cannot refuse credit or loans
because of “sex, physical or mental
disability, marital status, changes in
marital status, pregnancy, parenthood,



race, religion, color, or national origin.”
The state law is similar to the federal
laws. The state also forbids creditors
from denying credit to a spouse or
requiring both spouses to have a single
account.

How can | get relief from credit
discrimination?

If you are denied your rights under state
or federal law, first ask the creditor for
all of the information you need. Insist on
correcting wrong information in your
file. Complain to the agency regulating
the creditor. You may then consider a
suit in state or federal court. If you win
in court, you can get your actual
damages and attorney’s fees, and in
some cases, punitive damages. You can
also have the court order the creditor to
extend credit.

If you believe the lender or creditor
discriminated against you for improper
reasons, you can also file charges with
the Alaska State Commission for Human
Rights. See the Resource Directory at
the end of this handbook for contact
information.

BANKRUPTCY AND DEBT
COLLECTION

Federal laws provide a number of
statutory protections to consumers from
debt collectors. The Fair Debt Collection
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Practices Act (15 U.S.C. §§ 1692) offers
protection to individuals from certain
types of debt collection practices.
Among the practices that are prohibited
is conduct by the collector that is likely
to harass, oppress, or abuse a person in
connection with the collection of the
debt. A debt collector may not use any
false, deceptive, or misleading
representations or means in their effort
to collect a debt. The Act also regulates
communication between the collector,
the debtor, and third parties such as
employers and landlords. The Act
provides for civil liability and statutory
damages if it is violated. If you have
questions about your rights under this
federal legislation, you should contact an
attorney who practices in this area of the
law. The Alaska Bar Association may be
able to refer you to an appropriate
individual to assist you if you are unable
to locate a knowledgeable attorney
through your telephone directory.

If you do discuss your situation with
your creditors, you may be able to
resolve the situation by establishing a
payment plan. Before making any
payments, you should insist upon
receiving a written agreement with the
creditor setting forth the terms of your
agreement. You may be able to negotiate
a discount in the debt and interest rate if
you can convince the creditor that you
are in financial hardship. However, the
information you provide may be used by
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the collection agency to identify assets
and any sources of income. You should
insist that any agreement include a
provision that the creditor will take no
further collection action while you
negotiate the debt before providing the
creditor with information. You also may
wish to consult with a consumer credit
counselor before engaging in
negotiations with your creditors or
supplying them with information.

In the event you are unable to resolve
your financial problems by negotiation
with your creditors, you can consider
bankruptcy. Federal law currently
provides consumers protection against
overwhelming indebtedness through two
forms of bankruptcy relief. Known as
Chapter 7 and Chapter 13, these two
forms of bankruptcy relief are designed
to give individuals a fresh start in life in
terms of resolving their financial
problems. Both of these forms of relief
are subject to pending legislation that
will alter their availability so it is critical
that you discuss your circumstances with
someone who is knowledgeable in
bankruptcy.

What is Chapter 7 relief from debt?

Chapter 7 relief is the most commonly
filed petition by consumers and is known
as a liquidation proceeding. A Chapter 7
case typically involves a debtor who is
mired in dischargeable debt and whose
income is close to or less than the

debtor’s reasonable and necessary living

expenses, and whose exemptions

adequately protect the assets that the

debtor would like to retain after the

bankruptcy. Dischargeable debt consists

of all liabilities existing before the filing

of the bankruptcy petition except that

designated as non-dischargeable under

11 US.C § 523 (a). This statutory

section prohibits discharging:

e unpaid taxes some
exceptions);

e child support, alimony, and certain
property settlement obligations;

e fines and penalties owing a
government;

e debts incurred through fraudulent
conduct;

e debts incurred after the filing of
bankruptcy (post petition); and

e government guaranteed student
loans.

(with

Chapter 7 relief may be denied on
certain grounds, including a prior
discharge in bankruptcy in a case filed
within six years prior to the current
filing, commission of certain fraudulent
or dishonest acts, and/or inability to
explain disappearance of assets.

The substantial amendments to the
Bankruptcy Code became effective on
October 16, 2005. Many people think
that these amendments made filing



bankruptcy impossible or much harder to
accomplish. This is not true; however,
the amendments did change the
requirements for filing and placed
certain burdens on individuals seeking
bankruptcy that were not present under
the original Bankruptcy Code.

First and foremost, individuals seeking
relief from creditors in bankruptcy must
now take credit counseling and debtor’s
education courses. These courses require
the debtor to participate in an interactive
program through approved credit
counseling companies to determine if
you could pay your debts short of a
bankruptcy filing. They also teach you
financial management to avoid financial
problems in the future. The credit
counseling course takes approximately
one to two hours to complete and
generally costs about $40. Upon
completion of the course, the debtor
receives a certificate that must be filed
with their bankruptcy pleadings to
demonstrate that they have qualified to
file. After the bankruptcy is filed, the
debtor must complete a debtor’s
education course. This takes from two to
three hours to complete and costs
approximately $45. Proof of completing
this course must be filed with the court
before a debtor can receive a discharge.

The other hurdle for individuals is the
means test. For a debtor to qualify for a
Chapter 7 proceeding she has to
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establish her income. If her income
exceeds the median income for where
she lives, she then has to go through a
complicated test to establish that she
qualifies for a Chapter 7. If she does not
qualify for a Chapter 7, then she must
file a Chapter 13. The median income
level for a two person household in
Alaska as of October 1, 2006 was
$60,983, a three person household was
$68,041, and a four person household
was $76,560. These amounts get updated
every few months. As you can see, most
people needing Chapter 7 relief will not
have to go through the means test. If you
have any questions about qualifying for
Chapter 7, you should contact an
attorney who regularly practices in this
area of the law.

What is Chapter 13 relief from debt?

Just as the amendments to the
Bankruptcy Code changed parts of the
law relevant to Chapter 7, the
amendments also changed parts of the
law relevant to Chapter 13. Chapter 13 is
known as Debt Adjustment for
Individuals with Regular Income. A
Chapter 13 petition for relief is most
often used in three situations:

1. The debtor cannot meet the means
test in a Chapter 7 and needs
protection from creditors.

2. The debtor has debts that are not
dischargeable in a Chapter 7
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proceeding.

3. The debtor has assets that exceed her
exemption rights in property she
wishes to keep after the bankruptcy.
The amendments to the Bankruptcy
Code no longer allow the debtor to
use her actual reasonable and
necessary living expenses to
determine her net disposable income
that funds a plan. The allowable
living expenses are now based on
guidelines that are published for
each state and major urban areas
within those states by the Internal
Revenue Service.

Every state and federal government
recognizes that some types of property
are essential for maintenance of an
individual’s health, safety, and welfare.
Therefore, every state has statutory
exemption rights in varying amounts in
those types of property deemed to be
essential. The equity that is exempt in
each category of property varies from
state to state and from state to federal
government. For example, in Alaska, AS
09.38.010(a)(3) and 8 AAC 95.030
establish an exemption amount of
$67,500 in a debtor’s home. The federal
exemption is $18,450 per debtor. Thus,
if a debtor has substantial equity in her
home, she may protect that equity up to
$67,500 in a Chapter 7 bankruptcy.
Similarly, Alaska protects up to $3,750
worth of equity in a debtor’s automobile,
while the federal statute protects only

$2,950.

What is the effect of filing Chapter 7
or Chapter 13 relief from debt on the
collection efforts of creditors?

A debtor is freed from the burden of the
collection efforts of creditors under
either Chapter 7 or Chapter 13
bankruptcy. Creditors have to stop their
efforts to collect once the debtor has
filed her bankruptcy petition. The goal in
every bankruptcy is for the debtor to
receive a discharge. After receiving the
discharge, the debtor no longer has any
personal liability for the pre-petition
debt that is discharged. The debt is no
longer legally enforceable. The concerns
and pressures of having to deal with the
pre-petition indebtedness is removed,
and the debtor is free of the burden of a
mountain of debt that she could never
repay. However, there is a cost to relief
from debt through bankruptcy.
Typically, credit agencies will report
your bankruptcy filing for a period from
seven to ten years after the filing. You
will also have to report your bankruptcy
when filling out most loan applications;
however, most individuals find that the
benefits of the bankruptcy outweigh the
costs.

Most public libraries contain materials
about bankruptcy. There are individuals
who successfully handle their own
bankruptcies, but there are risks involved



in proceeding without the assistance of
an attorney. In large part it depends upon
an individual’s own comfort level in
learning a lot about a specialized area of
the law and then acting upon that
knowledge on their own. Generally,
lawyers practicing in bankruptcy are
well-known within their communities.
The Alaska Bar Association provides a
referral service to the public if you are
uncertain as to whom you should contact
regarding assistance in this area. See the
Resource Directory at the end of this
handbook for contact information.
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Chapter Five

CRIMINAL LAW AND VICTIMS’ RIGHTS

In a criminal case, a prosecuting attorney (working for the city, state, or federal
government) decides if charges should be brought against the perpetrator. The
decision to bring charges is not just based on whether the prosecutor believes the
crime occurred, but whether the case can be proven to a jury. The prosecutor’s
burden requires proof beyond a reasonable doubt that the defendant committed the
crime charged. If even one juror does not find evidence beyond a reasonable doubt,
the offender is not convicted. This heavy burden sometimes results in cases not being
prosecuted, even though the police and prosecutor believe the victim.

Victims of crimes have certain rights and protections under state and federal law.
Alaska has an Office of Victims’ Rights and a Violent Crimes Compensation Board to

assist victims of crime.

What are the different types of crimes
in Alaska?

Crimes are divided into felonies,
misdemeanors, and violations. Felonies
are serious offenses, such as murder, for
which the sentence can include
imprisonment for more than a year.
Misdemeanors are less serious crimes,
such as driving while intoxicated, that
can lead to imprisonment for up to one
year. Violations are minor infractions,
such as traffic tickets, that cannot be
punished by imprisonment and are
generally punished by fines.

If criminal charges are filed, will I
have to go to court?

If you are the victim of a crime or a

witness to one, you may be asked or
subpoenaed to testify in a grand jury or
trial proceeding. If you are served with a
subpoena, you have been ordered to
appear before a judge and/or a jury. If
you do not appear, you may be charged
with the crime of contempt. If you are
subpoenaed in a criminal case, you can
call the prosecutor’s office for answers
to any questions you have.

Your local domestic violence or sexual
assault program can provide advocacy
and information about the criminal
process. See the Resource Directory at
the end of this handbook for contact
information.



What help can paralegals provide in
the prosecutor’s office?

Paralegals work to provide support and
information to crime victims and to
assist the prosecutor with case
preparation throughout the criminal
justice process. They are a valuable
resource to contact if you need to find
out the status of your case, your legal
rights, and options as a victim of crime
in the criminal process.

How is a criminal case different from
a civil court case?

A criminal case differs from a civil case
in several ways. Unlike criminal cases in
which a government prosecutor files
charges, civil cases are filed by people
(or their attorneys). People in civil cases
are asking for remedies or relief, such as
money or protection, for themselves. In
criminal cases, prosecutors are
representing the “people” and trying to
protect communities from criminal
activity. Criminal cases always involve
some type of crime. Civil cases cover a
wide range of subjects including
protective orders (discussed in Chapter
6), divorces and dissolutions (discussed
in Chapter 14), child custody and
support, property division, and paternity
issues.

Domestic violence protective orders are
unique because, although a protective
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order is a civil remedy, it can result in
criminal charges if violated.

VICTIMS’ RIGHTS

A victim of crime has the following
rights under 42 U.S.C. Section 10606(b):

e 0 be treated with fairness and with
respect for the victim’s dignity and
privacy;

e to be reasonably protected from the
accused perpetrator;

e to be notified of court proceedings;

e to be present at all public court
proceedings related to the offense,
unless the court determines that
testimony by the victim would be
materially affected if the victim
heard other testimony at trial;

e to confer with the attorney for the
government in the case;

e to restitution; and

e to information about the conviction,
sentencing, imprisonment, and
release of the perpetrator.

COMPENSATION FOR VICTIMS
OF VIOLENT CRIMES

Alaska has a Violent Crimes
Compensation Board that can provide
compensation to victims who have been
physically or emotionally injured in a
violent crime in Alaska, victims of drunk
drivers or when a car is used as a
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weapon, and survivors of a homicide
victim. This program can provide up to
$40,000 per person per incident. In the
case of a victim’s death where there is
more than one dependent, up to $80,000
may be awarded. [AS 18.67.130.] See
the Resource Directory at the end of this
handbook for contact information.

What are the requirements to be eligible
to apply for compensation?

e You must have reported the crime to
local law enforcement within five
days, unless there is an explanation
why you could not report in that
period.

e You must file an application with the
program within two years from the
date of the crime.

e You must cooperate with the
reasonable requests of law
enforcement officers in the
investigation and prosecution of the
crime.

e You must not have caused or
contributed to your injury or death
by violation of a state law or by your
own behavior.

How long will it take?

It can take three to six months to
determine if you can be helped by the
program. Payments will be made when
all required information is received and
the claim is approved.

What is emergency compensation?

Emergency compensation is available in
an amount up to $1,500 and may be
awarded immediately for living expenses
when you are injured and cannot
continue working,

Should I apply for compensation?

If you have been the victim of a violent
crime, you should apply for
compensation even if you are not sure
whether you meet all the eligibility
requirements. You will have an
opportunity to explain your
circumstances if necessary.

What costs may be paid?

Costs that may be paid include:

e medical care for your injuries;

e counseling for primary victim,
family members, parents of sexual
abuse victims, and child DV
witnesses;

e lost wages due to crime-related
injuries (even if reimbursed through
leave time at work);

e |oss of support for your dependents
in the event of a homicide;

e funeral and burial costs up to $7,000
if you are murdered;

e the actual/reasonable costs to
relocate if you are in immediate



danger;

e security measures such as a new post
office box, cell phone, door locks,
and/or monitored security system;
and

e lost wages, transportation, food, and
lodging costs incurred due to
cooperation with prosecution and/or
trial attendance.

The Violent Crimes
Board will not pay for:

Compensation

e lost or damaged property;
e pain and suffering; or

e costs compensated under Workers’
Compensation or another State or
federal program.

THE ALASKA OFFICE OF
VICTIMS’ RIGHTS:

What is the Alaska Office of Victims’
Rights?

The Alaska legislature passed a law in
2001 that created a new agency called
the Alaska Office of Victims’ Rights
(OVR). Its purpose is to help victims of
crime to obtain the rights they have
under the Alaska constitution and
statutes with regard to their contacts with
criminal justice agencies in this state.
OVR was created in the nature of an
Inspector General’s office within the
legislative, rather than the executive
branch, as a way of avoiding conflicts
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within state government. It was also to
ensure that the director and his staff
would have the necessary independence
to investigate criminal justice agencies
and make appropriate recommendations
in their effort to help crime victims and
their families. The law went into effect
on July 1, 2002. [AS 24.65.010-.250.]

Contact information for the Alaska
Office of Victims® Rights is in the
Resource Directory at the end of this
handbook.

JURISDICTION AND DUTIES OF
OVR

Can OVR provide advocacy in court
on behalf of victims?

To accomplish the goal of assisting you
as a crime victim and of giving force to
the above rights, OVR is authorized to
protect your rights and advocate on your
behalf in state court in all felony
offenses, all class A misdemeanors
involving domestic violence, and all
misdemeanors involving crimes against
the person. A felony offense is a crime
where the possible sentence upon
conviction is one or more years in jail
and a substantial fine depending on the
class of felony. Class A misdemeanors
are those crimes punishable by up to one
year in jail and up to a $5,000 fine.

Additionally, OVR lawyers are
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permitted to address the sentencing
judge on the victims’® behalf when
requested to do so by the victim and
when the victim chooses not to
personally make their victim impact
statement to the judge.

How does OVR
complaints by victims?

investigate

If you are a victim of crime, you have a
right to file a written complaint with
OVR that you have been denied any of
the rights established by Article 1,
Section 24 of Alaska’s Constitution or
the victim protection laws of this state.
OVR is empowered to investigate your
complaint and take appropriate action on
your behalf regarding your contacts with
criminal justice agencies. In conducting
an investigation, OVR may:

e make inquiries and obtain
information considered necessary
from justice agencies;

e hold private hearings; and

e notwithstanding other provisions of
law, have access at all times to
records of justice agencies, including
court records of criminal
prosecutions and juvenile
adjudications, necessary to ensure
that the rights of crime victims are
not being denied; with regard to
court and prosecution records, the
victims’ advocate is entitled to
obtain access to every record that

any criminal defendant is entitled to
access or receive. [AS 24.65.120.]

Some examples of information and
records available to OVR are police
reports, witness statements, lab reports,
photos, taped statements, grand jury
proceedings and exhibits, officers notes,
scene diagrams, dispatch records,
autopsy reports, presentence reports,
access to all physical evidence, and
more. All information and/or records
obtained during any investigation,
including information and records
subpoenaed by OVR are deemed
confidential. See the Resource Directory
at the end of this handbook for contact
information.

Can OVR assist criminal defendants?

It is the policy of OVR not to accept
complaints from criminal defendants for
investigation regarding events that are
connected with any prosecution with
which they were involved, or which
occurred during a time they were a
criminal defendant. As used in this
policy, the term “criminal defendant”
means any person who is charged with
any crime or who has been convicted of
any crime and a period of less than three
years has elapsed between the date of the
person’s unconditional discharge by the
court on the prior offense and the date of
the alleged violation of the criminal
defendant’s victim’s right.



Are matters that come before OVR
confidential?

OVR is required by law to Kkeep
confidential all matters and information,
as well as the identities of all
complainants or witnesses coming
before OVR, except insofar as
disclosures of such information may be
necessary to enable OVR to carry out its
duties and to support its
recommendations. However, OVR may
not disclose a confidential record
obtained from a court or justice agency.

CRIME VICTIM RIGHTS

You have both constitutional and
statutory rights as a crime victim. Your
constitutional rights are those contained
in Alaska’s Constitution. Statutory rights
are those created by the Alaska
legislature.

There is a person in the District
Attorney’s Office called a Victim-
Witness Paralegal/Coordinator who can
answer your questions and provide
assistance to you as a crime victim.

If you are a victim of a crime, you have
these rights:

e The right to be treated with dignity,
respect, and fairness throughout the
criminal justice process.

e The right to see a doctor if you are in
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need of immediate medical attention.

The right to protection from the
defendant by the judge setting bail
and/or conditions of release.

The right to protection from
harassment or threats because of
your involvement in this case. If
someone bothers you or threatens
you, call the police or the District
Attorney’s Office. They may be able
to help in these ways:

o by contacting the person, or the
person’s attorney, to tell the
person to stop bothering you;

o by investigating and, if
necessary, arresting and
prosecuting the person;

o by asking a judge to put the
person back in jail, if the person
has been released; and

o by providing information about
shelter programs that may be
available in your area.

The right to timely disposition of the
case following the arrest of the
defendant.

The right not to be fired from your
job because you have to miss time
from work to go to court at the
request of the prosecuting attorney.
The right to obtain information
about and to attend all court hearings
that the defendant has a right to
attend.

The right not to have your address
released to the public.
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The right to be heard at bail hearings
if you make a request.

The right to be told when the
defendant will go to court for trial
and for sentencing and to be told if
those court dates change.

The right to talk with someone from
the District Attorney’s office.

The right to be told, after the
defendant is convicted, about the
defendant’s other criminal
convictions.

The right to choose if you want to
talk to the defense. The person who
is charged with the crime will
usually have an attorney to help with
the case. The attorney, or a person
working for the attorney, may want
to talk to you. There is nothing
wrong with this, but the person must
tell you when that person contacts
you:

o his or her name and how he or
she is associated with the
defendant;

o that you do not have to speak to
him or her unless you want to do
so; and

o that you may have a District
Attorney or other person present
during the interview.

If you choose to be interviewed and

the person wishes to record you, that

person must:

o get your permission to record
your statement;

o if you agree to be recorded, the
person must tell you that you
have a right to a copy of the
recording of your statement; and

o if you make a request, the
person must provide you with a
copy of the tape or a transcript
of the interview.

In felony cases, you have the right to be
told the address and phone number of
the office that will prepare a presentence
report for the judge and the right to be
interviewed by the person writing the
presentence report. If the defendant is
convicted of a felony crime, the judge
may order a “presentence report.” The
purpose of the report is to provide
information to the judge about the
defendant, the crime, and how the crime
affected you. For that reason, the person
writing the report should contact you to
get a victim impact statement.

The presentence report is confidential.
Only the District Attorney, the judge, the
defense attorney, and the defendant are
allowed to read the entire report. You
can read parts of the report before the
sentencing if you ask your contact
person in the District Attorney’s Office.
Those parts are:

e the summary of the offense;

e the defendant’s version of the
offense;

e the summary of your statements; and



e the sentence recommendation made
by the writer of the report.

You have the right to be heard at
sentencing if you make a request. You
may be heard at sentencing by:

e writing a letter to the judge;

e appearing in person to speak at the
sentencing; and/or

e making a victim impact statement in
the presentence report if a
presentence report is ordered.

You may write or talk about any relevant
information including:

e how the crime hurt you or your
family (emotionally, physically, and
financially) and affected your life;

e what you think should happen to the
person who did the crime (jail,
counseling, having to stay away
from you and your family, paying
you for your out-of-pocket expenses
not covered by insurance, etc.); and

e other information you would like the
judge to know about the defendant
or this case.

If you wish to speak at the sentencing,
please inform your contact person in the
District Attorney’s Office so time can be
set aside for you to do so.

You also have the following rights as a
crime victim:
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e The right to Violent Crimes
Compensation Board information
and how to apply. The Violent
Crimes Compensation Board
(VCCB) is a program to reimburse
victims of violent crime for crime-
related expenses such as medical
bills, lost wages, and counseling
costs.

e The right to restitution if the
defendant is convicted. Restitution is
when the judge orders the defendant
to pay for your expenses/losses
caused by the crime that are not
covered by other sources (such as
insurance). To request restitution,
you must fill out a “Restitution
Request Form” and return it to the
District  Attorney’s Office. |If
expenses are ongoing (so you do not
yet have a final amount), provide the
current total and explain which
amount you will provide in the
future giving an approximate date.
Be sure to follow up. Contact your
local District Attorney’s Office for
assistance.

If the judge orders restitution for you, a
special office that oversees the collection
of restitution should contact you soon.
That office is the Attorney General’s
Office, Collections Unit, 1031 W. 4th
Ave., Suite 200, Anchorage, AK 99501.
If you have questions, you may contact
the office by calling 1-800-580-5205.
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e The right to a written description of
what happened provided within 30
days of the end of the case, if you
make a request.

e The right to be told when the
defendant will be released and/or if
the defendant escapes from jail, if
you make a request. Make your
request by registering with the VINE
system (an automated notification
system) by calling 1-800-247-9763
and following prompts. In addition,
if you make a written request, a
recent photo of the defendant will be
sent to you with the notice of release
or escape. To make a request for a
recent photo, write to:

Department of Corrections
4500 Diplomacy Dr., Suite 219
Anchorage, AK 99508

e The right to be told when the
defendant will be released from a
mental institution if the defendant
was found not guilty by reason of
insanity, if you make a request.

e To make a request for notification of
release or escape from a mental
institution, write to:

Alaska Psychiatric Institute

2900 Providence Dr.

Anchorage, AK 99508

A note of thanks to the Department of
Law - Criminal Division Victim-

Witness  Assistance Program  for
providing this information on the rights
of crime victims. Some materials in this
chapter are from Crime Victim Rights, a
brochure developed by Jody Lown,
former Victim-Witness Program
Coordinator with the Department of
Law.
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Chapter Six

VIOLENCE AGAINST WOMEN — DOMESTIC
VIOLENCE, SEXUAL ASSAULT, STALKING, &
HUMAN TRAFFICKING

If you or someone you know is the victim of domestic violence, sexual assault,
stalking, or human trafficking, there are nineteen ANDVSA member domestic
violence and sexual assault programs throughout the State of Alaska that can provide
information and support. Staff are available 24 hours a day to provide safe shelter,
advocacy, accompaniment to the hospital or police station, assistance through court
proceedings, and many other services. In cases of human trafficking, you can contact

the Alaska Immigration Justice Project.

Use of gender specific language in this
chapter

Domestic violence, sexual assault, and
stalking are gender specific crimes.
While women are less likely than men to
be victims of violent crimes overall,
women are five to eight times more
likely than men to be victimized by an
intimate partner. Statistics show that 78
percent of stalking victims are women.
Women are significantly more likely
than men (60 percent and 30 percent,
respectively) to be stalked by intimate
partners. Other studies have shown that
95 percent of domestic violence is
committed by men against women.
Women are more likely to be victims of
sexual violence than men: 78 percent of
the victims of rape and sexual assault are
women and 22 percent are men. Most
perpetrators of sexual violence are men.
Among acts of sexual violence

committed against women since the age
of 18, 100 percent of rapes, 92 percent of
physical assaults, and 97 percent of
stalking acts were perpetrated by men.
(Tjaden P, Thoennes N., Full Report of
the Prevalence, Incidence, and
Consequences of Violence Against
Women: Findings from the National
Violence Against Women Survey.
Washington:  National Institute of
Justice; 2000. Report NCJ 183781.)

The gender specific language used in
this chapter reflects that domestic
violence, sexual assault, and stalking
primarily occur by men against women;
however, men can be victims.

What is the frequency of violence
against women?

A woman is battered every nine seconds
in this country. Although serious violent



58 Women’s Legal Rights Handbook

crime levels have declined since 1993,
domestic violence still remains one of
the greatest single causes of injury to
women in the United States. By
conservative estimates, 1.5 million
women are raped and/or physically
assaulted by an intimate partner annually
in the United States, according to the
National Violence Against Women
Survey. By other estimates, four million
American women experience a serious
assault by a partner during an average 12
month period. In Alaska, the effects of
domestic violence and sexual assault are
pervasive. Alaskan women are murdered
by their intimate partners at a rate 1.5
times greater than the national average.
In 2004, Alaska ranked first for rates of
forcible rape, with 84.1 rapes committed
per 100,000 inhabitants. That is 2.8
times greater than the national average.
(Crime in the United States, FBI, 2005)

THE VIOLENCE AGAINST
WOMEN ACT AND THE GUN
CONTROL ACT

In 2005, Congress reauthorized the
Violence Against Women Act (VAWA),
which recognizes domestic violence as a
national crime. VAWA was originally
passed in 1994 and since its passage,
significant gains have been made
towards ensuring victim safety and
access to critical resources while holding
perpetrators accountable for their
violence. In 1994 and 1996, Congress

also passed changes to the Gun Control
Act making it a federal crime in certain
situations for batterers to possess guns.
The majority of domestic violence,
sexual assault, and stalking cases will
continue to be handled by your state and
local authorities. In some cases,
however, the federal laws may be the
most appropriate course of action.

What are the federal crimes and
penalties?

All the federal domestic violence crimes
are felonies. It is a federal crime under
VAWA:

e to cross state lines or enter or leave
Indian country and physically injury
an “intimate partner” [18 U.S.C. §
2261.];

e to cross state lines to stalk or harass
or to stalk or harass within the
maritime or territorial lands of the
United States [18 U.S.C. § 2261A.];
and

e to cross state lines or enter or leave
Indian country and violate a
qualifying protective order. [18
U.S.C §2262.]

It is a federal crime under the Gun
Control Act:

e to possess a firearm and/or
ammunition while subject to a
qualifying protective order [18



U.S.C. §922(g)(8)]; and

e to possess a firearm and/or
ammunition after conviction of a
qualifying misdemeanor crime of
domestic violence. [18 U.S.C. § 922

9)9) ]

A violation of the Gun Control Act,
Sections 922(g)(8) and 922(g)(9), has a
maximum prison term of ten years. A
violation of VAWA, Sections 2261,
2261A and 2262, has a maximum prison
term of five year to life, depending on
the seriousness of the body injury caused
by the defendant.

What does bodily injury mean?

The term “bodily injury” means any act,
except one done in self-defense, which
results in physical injury or sexual
abuse. [18 U.S.C. § 2266.]

What does it mean to enter or leave
Indian Country?

The term “enter or leave Indian country”
includes leaving the jurisdiction of one
tribal government and entering the
jurisdiction of another tribal government
or other jurisdiction. [18 U.S.C § 2266.]

What is a qualifying domestic violence
misdemeanor?

and/or
of a

Possession of a firearm
ammunition after conviction
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“qualifying” domestic violence
misdemeanor is a federal crime under
Section  922(g)(9). Generally, the
misdemeanor will “qualify” if the
conviction was for a crime committed
by an intimate partner, parent, or
guardian of the victim that required the
use or attempted use of physical force or
the threatened use of a deadly weapon.
In addition, Section 922(g)(9) imposes
other legal requirements. The United
States Attorney’s Office will examine
your case and determine whether the
prior domestic violence misdemeanor
conviction qualifies under Section 922

(9)(9).
What is a qualifying protective order?

Possession of a firearm and/or
ammunition while subject to a protective
order and interstate violation of a
protective order are federal crimes if the
protective order “qualifies” under
Sections 2262 and 922(g)(8). Generally,
a protective order will qualify under
federal law if reasonable notice and an
opportunity to be heard was given to the
person against whom the court’s order
was entered and if the order prohibits
future threats of violence. The United
States Attorney’s Office can evaluate
your order to see if it qualifies.
Therefore, you should keep copies of all
protective orders.
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Who is an intimate partner?

Generally, the federal laws recognize an
intimate partner as a spouse, a former
spouse, a person who shares a child in
common with the victim, or a person
who cohabits with the victim.

Can my concerns be heard in federal
court?

Yes. A victim in a VAWA case shall
have the right to speak, if desired, to the
judge at a bail hearing to inform the
judge of any danger posed by the release
of the defendant. Any victim of a crime
of violence shall also have the right to
speak, if desired, at the time of
sentencing.

FEDERAL PROTECTIONS FOR
HUMAN TRAFFICKING VICTIMS

The Victims of Trafficking and Violence
Protection Act of 2000 defines severe
forms of trafficking in persons as:

e sex trafficking in which a
commercial sex act is induced by
force, fraud, or coercion or in which
the person induced to perform such
an act is under 18; and

e the recruitment, harboring,
transportation, provision or
obtaining of a person for labor or
services through the use of peonage,
debt bondage, or slavery.

According to the Department of Labor’s
Guide of Non-Governmental
Organizations, this definition includes
victims who were forced to work in the
sex trade as domestic servants, as
laborers in factories, or in migrant
agriculture work. Whether or not an
activity falls under the definition of
trafficking depends not only on the type
of work victims are made to do, but also
on the use of force, fraud, or coercion to
obtain or maintain that work. Trafficking
covers the use of minors for commercial
sexual activity even if there is no force,
fraud, or coercion. Trafficking also
covers people who are held against their
will to pay off debt; this is known as
debt peonage. A victim’s initial
agreement to travel or perform the labor
does not allow an employer to later
restrict that person’s freedom or to use
force or threats to obtain repayment.

Contact the Alaska Immigration Justice
Project if you need more information or
assistance. See Chapter 16 for
information on federal protections for
battered immigrant victims of domestic
violence, sexual assault, and trafficking.

CONFIDENTIALITY FOR
VICTIMS OF DOMESTIC
VIOLENCE, SEXUAL ASSAULT,
AND STALKING

If you are a victim of domestic violence,
sexual assault, or stalking, it may be



important for you to keep your location
confidential. Many victims of domestic
violence, sexual assault, and stalking are
threatened with further assault or even
death if they reveal the abuse being
perpetrated against them. Alaska has
confidentiality laws protecting you if
you decide to seek services from a
domestic violence or sexual assault
program. [AS 18.66.200-250.] Domestic
violence/sexual assault programs
maintain strict principles of
confidentiality. Alaska’s confidentiality
laws protect all communications
between victims of domestic violence
and sexual assault and advocates, except
in very limited circumstances.

Some women may need to keep their
location confidential from their batterer
when they file for a protective order,
divorce, or chil